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ORDER

PER SHRI NARENDRA PRASAD SINHA, AM:

This appeal is filed by the assessee against tderoof the
National Faceless Appeal Centre (NFAC), Delhi, @mort ‘the
CIT(A)’) dated 18.03.2024 for the Assessment Ye@d2-16.
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2. The brief facts of the case are that the assessenpany is
engaged in trading of shares and securities. Eltern of income
for A.Y. 2015-16 was filed on 26.09.2015 declaritegal income
of Rs.3,33,040/-. The case was selected for soyutinder CASS
and statutory notices were issued. During the y¢lae assessee
had incurred business loss of Rs.54,09,97/- onitrg¢edn shares
of certain companies. The AO disallowed this logshblding that
the purchase and sale of shares of the companieghich the
losses were incurred, were sham transactions. heeustthe
expenses pertaining to these bogus losses were also
proportionately  disallowed. Accordingly, addition fo
Rs.57,04,623/- was made on account of disallowaotcéosses
and disallowance of expenses. The assessment wapleted
under Section 143(3) of the Income Tax Act, 1964 ghort ‘the
Act’) on 28.12.2017 at total income of Rs.60,37,664Aggrieved
with the order of the AO, the assessee has file&amneal before
the First Appellate Authority which has been deddede the
impugned order. The disallowance of loss and tddiaon on
account of proportionate expense as made by the W&s
confirmed by the Ld. CIT(A).

3. Now, the assessee is in second appeal before Tbe

assessee has taken following grounds in this appeal
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“l. The CIT(A) erred in law and in the facts of thease in
confirming the order of the AO in making disallowaen of
business loss of Rs.54,09,979/-.

2. The CIT(A) erred in law and in the facts of tltase in
confirming the order of the AO in making disallowaen of
expenditure of Rs.2,94,644/-.”

4. Shri Deepak R. Shah, Ld. AR appearing for theeasee
submitted that the business of the assessee itselfading in
shares and securities. The loss incurred by tlsessece was on
account of valuation of closing stock and was geruadmissible
business loss. He explained that all the transactiwere done
through the stock exchange on which STT was paidhe
transactions of purchase and sales were carriedhoough SEBI
registered intermediary on the floor of authorizestock
exchange, the payments were made/received througdoumt
payee cheques and delivery of shares were madaigirae-mat
account. Thus, all the transactions made by theessee were
genuine. The Ld. AR submitted that AO was not eatrin
treating the share trading transactions of the sasse as sham or
bogus; as the brokers and entry providers had nogvhaplicated
the assessee in the alleged accommodation entryaoy
LTCG/STCG. The assessee never had any transactiom the
share brokers/entry providers who had made thos¢estents.
Further, no specific evidence of any accommodatientry

transaction was brought on record by the AO. There, the
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disallowance of loss as made by the AO was not edrtr He
further submitted that the Ld. CIT(A) was also nodrrect in
confirming the action of the AO by merely relyingoan the
decision of Hon’ble Calcutta High Court in the casé Swati
Bajaj and without examining the facts of the case. Thle AR
further submitted that the disallowance of expenassmade by
the AO was also not correct. According to the AR the loss in
the account of the assessee was normal tradingdodshere was
no LTCG loss claimed by the assessee. He reliednufioe
decision of this Tribunal in the case 8hree Mallikarjun Trade
Invest Pvt. Ltd. in ITA No.551/Ahd/202%herein an identical

iIssue was involved and the relief was allowed bis thribunal.

5. Per contra, Shri C. Dharnidas V.S, Ld. Sr. DRosgly
supported the orders of the AO and the Ld. CIT(A)e submitted
that the AO had relied upon the report of Kolkatevéstigation
Directorate and the statements of share brokersyemtoviders
who had stated that the shares of the companiesyhich the
assessee had incurred losses, were utilized fovidiog bogus
accommodation entries in the form of bogus LTCG/®ILCHe
further submitted that the assessee had never dowgly
opportunity to cross examine the brokers/intermeiegiss who had
given those statements. The Ld. Sr. DR submitteait timerely
because the transactions were made through stockasrge it
doesn’t establish that the transactions were geauin
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6. We have carefully considered the rival submissioThe
first ground taken by the assessee is against lkdbwaince of
business loss of Rs.54,09,979/-. The losses wecarred by the

assessee in the trading of the following shares:

S.No. Scrip Loss/Reduction n
value of Cl.Stock
1 Indinfo 131486
2 Kappac Pharma 229803
3 Shreenath 827
4 Anukaran Com 864191
5 Blazon Marble 1110087
6 unno Industries 3073585
Total Loss 54,09,979

7. The AO had disallowed the loss for the reasoratth
transaction of purchase and sale of shares asrefeabove were
sham transactions. According to the AO, thesede@ions were
only pre-arranged in order to enable the benefieiarfor
entry/exit transactions to book their Long Term @ap Gain /
Long Term Capital Loss. According to the Reventleese scrips
were utilized by the entry providers for providiagcommodation
entries and that the transactions carried out leydahsessee were

part of such operation.

8. We have carefully gone through the order of &A@ and are
of the opinion that the transactions were held &sns/bogus
transactions on the basis of mere conjuncture aredypmptions

and without bringing any concrete evidence to eBshbthat the
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assessee had provided accommodation entries irecésyd these
transactions. The AO has discussed in detail tloelus operandi
of providing accommodation entry for bogus lossed &aas relied
upon the statements of share brokers of Kolkataowelver, no
evidence has been brought on record to establiahttie assessee
had provided any accommodation entry in respecthef shares
as transacted by him. Further, the assessee washerew
implicated in any of the statements of the shareklers/entry
operators of Kolkata as relied upon by the AO. dtfound that
the assessee was trading in shares and securnitegmaome from
sale of shares of Rs.62,66,30,600/- was disclogedhie P&L
account. Thus the assessee was a regular deatdraires and was
not an investor/beneficiary of any accommodationtrgnin
respect of LTCG/LTGL. The assessee had not showyn lang
term capital gain and claimed exemption u/s 10(88)Xhe Act.
The loss as disclosed by the assessee was alsdongtterm
capital loss. Under the circumstances the allegatiof
accommodation entry on the part of the assessemspect of
bogus LTCG/LTCL is not sustainable at all.

9. In the scrip of Indinfo, the assessee had inedrloss of
Rs.1,31,486/- whereas in another transaction ofsame share,
the assessee had shown profit of Rs.38,88,761/ts not the case
that the only transaction in the share of Indinfadhresulted into
loss. The assessee had also made profit in andthasaction of

Indinfo. The AO was not correct in disallowing lossf
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Rs.1,31,486/- without considering the profit of B8,88,767/-
made in the another transaction of the same shaferely
because the assessee had made off market purchasames, the
profit earned in the transactions cannot be heldimsome from
other sources’. It is thus found that the AO hadadiowed the
loss of Rs.1,31,486/- in the transaction of Indinfaithout
considering the totality of the transactions. Tdfere, the loss
of Rs.1,31,486/- as disallowed by the AO in respetshare of
Indinfo is liable to be deleted.

10. Regarding the loss incurred in other sharess found that
there was no actual loss in the transaction of shares and the
loss was due to reduction in the value of closingck. In the
case of Unno Industries, the assessee had purch4s&d ,786
shares, out of which 25,75,974 shares were soldnduthe year
and 21,15,812 shares remained in the closing stddkis closing
stock was valued at lower of cost or market valwajch resulted
in valuation loss of Rs.35,52,333/-. As the asseshad made
profit of Rs.4,78,749/- in the other transactiorfsiois scrip sold
during the year, the net loss in this script was3®s73,584/-
only. It is, thus, found that the entire loss iretscrip of Unno
Industries was on account of valuation of closingck. Same is
the situation in respect of other scrips as wellhus, the entire
loss of Rs.52,78,493/- in respect of other 5 shavas not actual
loss on account of trading of shares but this lesss due to

reduction in the value of closing stock. In view tfis fact, the
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loss as declared by the assessee could not havehedd as sham
or bogus as no actual loss in trading of the shavas incurred
and the purchase and sale of shares were neveutidp The AO
was, therefore, not correct is disallowing this dosof

Rs.52,78,493/- as well.

11. The Ld. CIT(A) has erred in confirming the dilavance of
losses without examining the facts of the case. hds merely
relied upon the decision of Hon’ble High Court o&lCutta in the
case ofSwati Bajajwithout considering that the facts of this case
were totally different. That the losses in this eagere primarily
on account of valuation of closing stock. It is fauthat similar
matter was involved in the case $hree Mallikarjun Trad Invest
Pvt. Ltd. vs. ITO in ITA No0.551/Ahd/2023, dated@®x2024and
the Co-ordinate Bench of this Tribunal had heldttttee AO was
not correct in disallowing the loss on the identidacts and
circumstances of the case. In view of the abovetdaand the
judicial precedentthe loss of Rs.54,09,974/- as disallowed by
the AO is deleted.

12. The next ground pertains to disallowance ofpmionate
expenditure of Rs.2,94,644/-. The AO had made thsallowance
for the reason that the trading in the scrips wigeated as bogus
and the losses were disallowed. Accordingly, the Ard
disallowed the proportionate expense in respecthefse shares.

As already held above, the addition on account isatdlowance
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of loss has been deleted. Therefore, the very bagis
disallowance of expense no longer exists. Accorthngthe
proportionate disallowance of expenditure of Rs.2,9,644/- as
made by the AO, is also deleted.

13. In the result, appeal preferred by the assessadlowed.

| This Order pronounced on 04/09/2024 |

Sd/- Sd/-
(T.R. SENTHIL KUMAR) (NARENDRA PRASAD SINHA)
JUDICIAL MEMBER ACCOUNTANT MEMBER
Ahmedabad; Dated 04/09/2024
S. K. SINHA T'rue Copy
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